Case 1:03-cr-10283-NG  Document 120 Filed 11/22/2006 Page 1 of 5

UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

UNI TED STATES OF AMERI CA,

V. CRIM NO 03-10283-NG

RUDY FRABI ZI O
Def endant .

GERTNER, D. J.:

N N N N N N

MEMORANDUM AND ORDER RE
MOTI ON FOR RECONSI DERATI ON AND CLARI FI CATI ON
November 22, 2006

The governnent has filed a notion for reconsideration and

clarification of nmy decision of August 11, 2006, United States v.

Frabi zi o, 445 F. Supp. 2d 152 (D. Mass. 2006) (docket #118). That
nmotion is denied in part and allowed in part.

Wth respect to the governnent’s notion for clarification
and reconsi deration:

Dr. Celeste Wlson: The Court did not have Dr. WIlson's
testinmony before it at the time of the decision of August 11,
2006. Nevertheless, the government is correct that the decision
logically covers her testinony as well. Dr. WIson’s approach
was to visually exam ne the inmages in question. As | indicated,
until the governnent offers testinony to address the question of
whet her the images were wholly virtual, the testinony of Dr.

W/l son, like that of M. Misheno (the subject of the August 11,
2006, Order) cannot assist the trier of fact. An expert whose
testinmony relies on visual observation cannot reliably eval uate

pi ctures for signs of conputer generation.
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As | noted:

In a world of rapidly changi ng technol ogy,
where the availability and use of Photoshop
and other, simlar prograns is w despread,
substantial evidence suggests it may be
possible to digitally create or manipul ate
phot ographs in a manner the naked eye cannot
detect. The governnent has not shown

ot herwi se. Under these circunstances, it is
unreasonable to expect a lay jury to
differentiate the real fromthe

conput er-generated. The governnent nust

t herefore present an expert or other
extrinsic evidence to prove that the inages
in question depict real children.

Whet her the images in this case are real or
virtual cannot be determ ned based on nere
observation, however, even by a photographic
expert. More specialized, conputer-based
knowl edge is required to exclude the
possibility that the pictures are wholly
virtual .”

445 F. Supp. 2d at 169.

That does not nmean that Dr. WIlson is permanently barred

fromtestifying. It neans that her testinony is inadm ssible,
standi ng alone, to answer the threshold question -— are these
i mges wholly conputer generated. In United States v. Hilton,

386 F. 3d 13 (1 Cir. 2004), for exanple, the court rejected the
argunment that a pediatrician’ s testinony regardi ng the apparent
age of the children depicted obviated the need for an explicit
finding that the children depicted were real. |If the governnent
coul d show that these inages are not wholly conputer generated
ei ther because that technology did not exist at the tine, or

because the images in the case at bar involve “crude
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mani pul ati ons of a real image” (445 F. Supp. 2d at 159 n.8) --
t he governnent may offer Dr. Wlson' s testinony. | say "may”
because the defendant has not had an opportunity to exam ne Dr.
Wl son's testinony or determ ne whether he will bring a Daubert
challenge to it.

Motion to reconsider: First, the governnment notes that
t he Daubert hearing on Agent Musheno “was not a basis from which
the Court could opine on the relevant state of technology.” It
was for that reason that | explicitly invited the parties to file
further briefs, or to proffer additional evidence. Wen it was
clear that | was concerned about whether it was possible to

create a wholly virtual inage, which a visual observer could not

detect, | gave the parties nearly six weeks “to submt such
filings and request a hearing, if appropriate.” The governnent
submtted no evidence; nor did it request a hearing. |If the

government thought that the existing record was i nadequate, it
shoul d have said so at that time. It did not.

Nevert hel ess, because of the inportance of this issue, |
will give the governnent an opportunity to supplenment this record
on the question of the state of technology as it existed at the
rel evant tine.

Second, the governnent suggests that the Supreme Court has
al ready resolved the issue in the case at bar. It did not. 1In

Ashcroft v. Free Speech Coalition, 535 U S. 234 (2002) the Court
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was addressing a hypothetical question and one from 2002 to boot.
The Suprene Court did no nore than assune that if the
government’s position were true, that virtual inmages are

i ndi stinguishable fromreal ones, that would be irrelevant to a
constitutional analysis. The fact that it would be difficult to
tell the real images -- which are not protected -- fromthe
virtual imges — which are protected -- is not a basis for
suppressing | awful speech, i.e. the virtual inages.

The argunent, in essence, is that protected
speech may be banned as a nmeans to ban
unprot ected speech. This analysis turns the
First Anmendnent upsi de down.

The Governnent may not suppress | awful speech
as the neans to suppress unlawful speech.
Protect ed speech does not becone unprotected
nmerely because it resenbles the latter. The
Constitution requires the reverse. The

possi ble harmto society in permtting sone
unprot ected speech to go unpunished is
out wei ghed by the possibility that protected
speech of others may be nmuted [.]

Ashcroft v. Free Speech Coalition, 535 U S. 234, 255. (2002).

Third, with regard to the governnent’s claimthat all of the
circuit courts have held that a “jury may determine for itself
based on a revi ew of photographs and absent expert testinony
whet her a depiction is of a real child.” That may be so. The
guestion of whether a jury can eval uate whether the inages are
real or virtual, whether technol ogy has advanced to the point a
virtual image is indistinguishable froma real one, on visua

observation, is a factual one, not a |l egal one, and one whose
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answer may well change over tine. It may well have one answer in
2000 and another in 2020.

This Court’s Order suggested only that before admtting
experts who only |look at the inmges, the governnent has to
address the possibility that the inmages are wholly virtual. And,

in any case, it is not true that “all circuit courts” have held
that this issue is appropriate for lay testinony. As | noted in
my nmenorandum that issue remains an open one in the First

Circuit, Frabizio, 445 F. Supp. 2d at 156, quoting United States

V. Rodriquez-Pacheco, CA No. 05-1815, entered April 4, 2006.

Finally, the governnment argues that ny Order inposed too
great a burden on the government to “elimnate[] the possibility
that the inmages in this case were wholly conputer generated.”
The governnent translates that order as one requiring that the
jury know “to a certainty” that the rel evant inmages depict rea
children. If the order gave that inpression, it would surely be

wong. Plainly, the governnment needs to show that the inmages are

not virtual by the usual standards -—- no nore, no |ess.
SO ORDERED.
Date: Novenber 22, 2006 ls/Nancy Sertner

NANCY GERTNER, U.S.D.C



